
Extract from Hansard 
[COUNCIL — Tuesday, 2 December 2014] 

 p9070b-9084a 
Hon Adele Farina; Hon Lynn MacLaren; Hon Nick Goiran; Hon Michael Mischin; Hon michael mischin 

 [1] 

CORRUPTION AND CRIME COMMISSION AMENDMENT (MISCONDUCT) BILL 2014 
Second Reading 

Resumed from 16 October. 
HON ADELE FARINA (South West) [7.31 pm]: I advise the house that I am the lead speaker for the 
opposition on the Corruption and Crime Commission Amendment (Misconduct) Bill 2014. The opposition will 
not oppose the bill or what it seeks to do, although we have a number of questions on aspects of the bill. The bill 
changes the title of the principal act from the Corruption and Crime Commission Act 2003 to the Corruption, 
Crime and Misconduct Act 2003. The bill seeks to transfer the function of the Corruption and Crime 
Commission with respect to minor misconduct from the CCC to the Public Sector Commission. It therefore, 
arguably, makes sense to remove reference to the commission from the title of the principal act because, if the 
bill is passed, there will be two agencies administering the legislation. The government has provided no 
explanation for the insertion of the word “misconduct” into the title of the principal act. As members will be 
aware, the principal act has always dealt with misconduct by public officers and if the bill is passed, the act will 
continue to do so, except that minor misconduct will be a function of the Public Sector Commission and serious 
misconduct will be a function of the Corruption and Crime Commission. Perhaps the government is of the view 
that the word “misconduct” should always have formed part of the title of the act, seeing it is the main purpose 
of the act, and has simply inserted it. Unfortunately, because the second reading does not shed any light on this 
point, we are left in the dark, so I ask the Attorney General, when responding to the second reading debate, to 
indicate whether there is some reason that the government has taken that action. 
Of greater curiosity to me is that while inserting the word “misconduct” into the title of the bill, the government 
has retained the word “corruption”. As members will be aware, the principal act contains no definition of 
corruption and no offence of corruption or, for that matter, no office of misconduct. The bill currently before the 
house does not seek to change any of those things. It should be noted, however, that the Criminal Code provides 
for a corruption offence, which carries a penalty of imprisonment of seven years. I am interested to learn from 
the Attorney General why the word “corruption” is retained in the title of the principal act, while no move was 
taken to provide a definition of the word “corruption” in the act. I would also be interested to learn from the 
Attorney General whether it is the government’s intention that serious misconduct amounts to corruption, but 
minor misconduct does not. It is important that we understand the government’s intent and understand the 
distinction between minor and serious misconduct. 

The Corruption and Crime Commission’s annual report 2013–14 informs us that in 2013–14 the Corruption and 
Crime Commission assessed 7 260 allegations of misconduct and reviewable police action. Of those 
7 260 allegations, 851 were made by members of the public, 4 724 were notified by public authorities, 748 were 
reviewable police action, 35 were the commission’s own propositions and 902 were initiated under section 
18(2)(a) of the act, which provides that the commission may receive or initiate allegations of misconduct. As 
members will be aware, all allegations received by the CCC are assessed. Once they are assessed, the principal 
act provides that the CCC may investigate and take action itself, investigate in cooperation with an independent 
agency or relevant authority, refer the allegations to an independent agency or relevant authority or take no 
action at all.  
In the commission’s 2013–14 annual report, we were informed that of the 7 260 allegations of misconduct 
received during the reporting period, about 33 per cent were referred to the appropriate authority or independent 
agency without any oversight or review by the commission, about 25 per cent were referred to the appropriate 
authority or independent agency with oversight or review by the commission and about 39 per cent of the 
allegations needed no further action, as determined by the commission. It is not known whether this is because 
the allegations did not constitute misconduct or whether there was insufficient evidence to carry the matter any 
further. We do not know whether any of those allegations were investigated by the agency concerned. Of the 
7 260 allegations received, the commission conducted preliminary investigations into 287 of the allegations to 
assist and determine the assessment of the allegation. Of the 7 260 allegations received, the commission 
conducted only 78 investigations, 71 of which it investigated itself and seven of which it investigated in 
cooperation with an independent agency or appropriate authority. It is not possible to say with any certainty how 
many of the 7 260 allegations were allegations of serious misconduct and how many were allegations of minor 
misconduct. Certainly that information is not provided in the annual report. I think it would be safe to say that 
the 33 per cent of allegations of misconduct referred to the relevant authority without review by the commission 
would likely fall into the misconduct category of a disciplinary nature and possibly most of the 25 per cent 
referred to the relevant authority with oversight or review by the commission would also fall into that category. 
That amounts to about 58 per cent of allegations received. As members can see from these figures, other than the 
assessment of all the allegations received, the CCC investigated a very small proportion—about two to 
three per cent—of the allegations received and it provided oversight of about 25 per cent of the allegations 
received. 
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The second reading speech fails to address or explain the reasons for the government’s decision to transfer the 
minor misconduct function from the CCC to the Public Sector Commission. In the absence of understanding the 
evil that the government is seeking to remedy by the bill, it is not possible to identify whether the bill adequately 
delivers on the policy of the bill. All we have been told is that the bill is aligned with the Liberal Party’s 
2013 public sector management policy in aiming to provide greater focus on achieving better outcomes in public 
sector performance. Certainly there can be no question that since its inception, the CCC has shone a very bright 
light on misconduct and corruption and that there now exists in the public sector a much heightened awareness 
of what constitutes misconduct and that it will not be tolerated. It is unclear what better outcomes in public 
sector performance will be achieved by transferring the minor misconduct function from the CCC to the 
Public Sector Commission. I sought clarification on this matter and the government’s reasons at the briefing that 
was kindly provided to me on the bill. However, no clear explanation was forthcoming. Certainly, there was no 
suggestion of dissatisfaction with the way in which the Corruption and Crime Commission has carried out its 
minor misconduct function. I was told that the CCC was established in response to the 
Kennedy Royal Commission into Whether There Has Been Corrupt or Criminal Conduct by any 
Western Australian Police Officer and was intended to focus on police misconduct. Having been present when 
the legislation to establish the CCC was being considered, and having engaged in a number of detailed 
discussions with the then Attorney General on the matter, I can assure members that this statement is simply 
incorrect. It was never the then Attorney General’s intention that the predominant or sole focus of the CCC 
would be to oversight police. It was always intended to be much broader than that and cover all public sector 
misconduct. 
It was also suggested that there was concern that the CCC had focused too much on minor misconduct and that 
the nature and ramifications of CCC investigations into public officers for minor misconduct were 
disproportionate to the offences, especially given the public attention that these investigations have attracted. It 
was argued that it was more appropriate and fairer for these investigations to be undertaken by the Public Sector 
Commission. Again, the evidence does not support this proposition. Based on the commission’s annual report, 
only two to three per cent of allegations were investigated by the CCC, and it provided oversight to about 
25 per cent of the allegations that had been referred to an appropriate authority to conduct the investigation. This 
does not indicate an undue focus by the CCC on minor misconduct. My concern with this proposition is that it 
suggests that minor misconduct matters should be dealt with more leniently or out of public view. If that is what 
is intended, it is of concern and would be a retrograde step, in my opinion. Transparency and public awareness 
are very important in stamping out misconduct. I think many people would be surprised to learn how few 
allegations are investigated or oversighted by the commission, with the actual investigation being conducted by 
the appropriate agency or authority instead. 
In her report, “Review of the Corruption & Crime Commission Act 2003”, Gail Archer acknowledged — 

... requiring agencies to investigate their own, and externally monitoring those investigations, allows the 
agencies to build their capacities to deal with misconduct and develop processes to prevent or reduce its 
occurrence. 

That is really important, because if the intention in transferring these powers is that the Public Sector 
Commissioner will undertake a greater number of investigations, that means we are removing this very 
important process and function that has been identified by Gail Archer in developing capacity within an agency 
to handle and prevent misconduct. Although I share that concern, I also draw to members’ attention that I asked 
the question at the briefing, and I was informed that the proportion of allegations oversighted by the Public 
Sector Commissioner is expected to be about the same as what is currently oversighted by the CCC. If that 
indeed is what is expected and what occurs, we again ask: why are we transferring the power from the CCC to 
the Public Sector Commissioner? That remains unclear to me. I ask the Attorney General to address the question 
of what benefit the government expects to be gained by transferring the minor misconduct function from the 
CCC to the Public Sector Commission. 

As explained, the bill transfers minor misconduct jurisdiction to the Public Sector Commission, excluding police, 
clerks and members of Parliament and local government councillors. The bill expands the Public Sector 
Commission’s jurisdiction to minor misconduct of staff and board members of government trading enterprises, 
local government staff, university staff and board members. The Corruption and Crime Commission’s 
jurisdiction in the area of serious misconduct remains unchanged for public officers, other than members of 
Parliament. It appears that the transfer of the minor misconduct function to the Public Sector Commission may 
result in non-government organisations that are engaged by government to deliver government services being 
captured, and therefore subject to the oversight of the Public Sector Commissioner. I ask the Attorney General to 
confirm whether this is the case; the circumstances in which it would give rise to NGOs being captured within 
the oversight function of the Public Sector Commissioner; how the government intends to communicate this to 
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NGOs, which will no doubt be surprised to learn that they are captured by the Public Sector Commissioner’s 
oversight function; and what this might mean for those organisations.  

As members will be aware, “minor misconduct” under the Corruption and Crime Commission Act and as 
amended by the Corruption and Crime Commission Amendment (Misconduct) Bill 2014 means conduct 
described in section 4(d)—minus subparagraph (v) of that section, which will be deleted by the bill—and 
“serious misconduct” means misconduct detailed under section 4(a), (b) and (c) of the principal act. In his 
second reading speech, the Attorney General said that serious misconduct was therefore misconduct that 
involves corruption or a criminal offence punishable by two or more years’ imprisonment. That is what is 
specified through express words in section 4(c), and is clearly what applies to section 4(a) and (b), which address 
corruption by reason of the definition of corruption under the Criminal Code, which falls under section 83 of that 
legislation, and carries a penalty of seven years’ imprisonment. 

My concern is that there is a risk of confusion when one looks at section 4(d)(iv) of the principal act. That 
section provides for minor misconduct but is very similar to section 83(a) of the Criminal Code, which carries 
a penalty of seven years’ imprisonment and, by that very definition, constitutes serious misconduct. A provision 
under the CCC act indicates that certain conduct is minor misconduct, yet when we read the corruption provision 
under the Criminal Code, it provides a very different outcome. 

Section 4(d)(iv) of the CCC act, read together with the definition of “minor misconduct” contained under 
section 3 of the same act, provides, in part, that minor misconduct occurs if a public officer engages in conduct 
that — 

involves the misuse of information or material that the public officer has acquired in connection with 
his or her functions as a public officer, whether the misuse is for the benefit of the public officer or the 
benefit or detriment of another person … 

Section 83, which provides for the corruption offence under the Criminal Code, states, in part — 
Any public officer who, without lawful authority or a reasonable excuse — 

(a) acts upon any knowledge or information obtained by reason of his office or employment; or 
… 
so as to gain a benefit, whether pecuniary or otherwise, for any person, or so as to cause a detriment, 
whether pecuniary or otherwise, to any person, is guilty of a crime and is liable to imprisonment for 
7 years. 

I submit that these two provisions are so similar that distinguishing between them would be problematic, yet 
each gives rise to very different outcomes and, as a result, the distinction between “minor” and “serious” 
misconduct is blurred, creating a problem in implementing the provisions of the bill and in determining whether 
the matter may be minor or serious misconduct, and therefore in determining which is the appropriate agency to 
notify of the allegation. There is the potential for this to lead to some serious confusion, and I ask the 
Attorney General to provide some clarification on this point. It would be problematic if the same set of 
circumstances were to be considered minor misconduct under the CCC act, and serious misconduct or corruption 
under the Criminal Code, as they would attract very different outcomes. This matter needs to be clarified by the 
government, and arguably the bill needs to be amended to provide clarification.  

Dividing the function of oversight for misconduct between two agencies, the Corruption and Crime Commission 
and the Public Sector Commission, runs the risk of confusion. The bill provides for any person to report an 
allegation of minor misconduct to the Public Sector Commission and imposes a duty to notify minor misconduct 
on specific officers. Under the principal act, as amended by the bill, any person may report an allegation of 
serious misconduct to the CCC and there exists a duty on specific officers to notify serious misconduct to the 
CCC. This will pose significant confusion for some in the community in determining whether to report the 
misconduct to the CCC or to the Public Sector Commission, and in determining whether the matter is likely to 
constitute minor or serious misconduct, which may lead to complaints being lodged with both bodies, the CCC 
and Public Sector Commission, out of an abundance of caution. This would cause duplication of the assessment 
process, because once a complaint is received, there is an obligation under the act for the agency to undertake an 
assessment of that allegation and the possibility that both bodies may decide to investigate the matter. Clearly, 
through very good communication channels some of that might be avoided, but the risk is still there and I think it 
is better to address the risk in the drafting of the legislation rather than leave it for the organisations to sort out at 
some other time. Confusion over what constitutes minor misconduct and serious misconduct and therefore which 
is the appropriate body to notify may also be faced by those public officers upon whom the act and the bill 
impose a duty to notify. The legislation also provides that in the case of a breach of the duty to notify, the CCC 
or Public Sector Commission may report the breach to the appropriate authority for the purposes of disciplinary 
action against the officer. For those officers who are specified with the duty to notify, a failure to do so can result 
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in that failure being reported and consequences flowing for that officer. It is a situation in which the legislation 
provides a paramount duty to notify and the consequences for not notifying may well be that the officer is 
reported for that failure. In order to play it safe, I can see a situation in which officers who are unclear about 
whether what they have before them constitutes minor or serious misconduct will notify both agencies of the 
allegation or complaint, and, again, that leads to confusion and duplication of effort. I think we need to try to 
avoid that, and I am not convinced that the bill before us adequately deals with what to do in those circumstances 
or provides those officers with sufficient guidance. 
Under the new legislative regime should the bill pass, both the Public Sector Commission and the CCC have 
a duty to assess all allegations they receive. This is likely to lead to the unnecessary duplication of work and 
possibly both the CCC and the Public Sector Commission determining to investigate a single matter. This may 
create tension between the two organisations on occasions when it is not clear whether the matter is minor 
misconduct or serious misconduct. People may say that surely that can be determined on the face of the 
allegation. I think in a number of cases that will be possible, but there will also be situations in which that is not 
clear due to the limited information provided or the nature of the alleged matter. Deciding whether misconduct is 
minor or serious is a very serious issue and it will determine which agency a matter is referred to. I do not think 
that the bill provides sufficient clarity on those initial steps and the decisions that are to be made. The bill 
provides for the Public Sector Commissioner on request of the CCC to provide the commission with details 
about any allegations or class of allegations of minor misconduct received or initiated by the Public Sector 
Commissioner. I think that is an important provision and it assists, but it does not completely address the 
confusion, tension and duplication issues that I have raised. Although I think it goes some way, it does not 
address the problems completely. When passing legislation, it is critical that the intent of the legislation and its 
provisions are clear, and that any ambiguity, when read with other acts, is avoided, and I do not believe that this 
has been achieved in this instance. 
We have all read in the newspapers about the tensions that exist from time to time between the CCC and 
WA Police. These tensions, in part, reflect the nature of the oversight function and, as such, the tension 
illustrates that the oversight function is working and we should not stress it too much. However, I believe that the 
tensions are in part the result of ambiguity in the CCC act in relation to certain matters, giving rise to different 
interpretations of the intent and proper implementation of the act. In my view, where we can avoid that, we 
should. Herein lies the challenge for Parliament in scrutinising legislation: we need to understand the different 
scenarios that may arise and ensure that the act does what Parliament intended it to do in each of the 
circumstances. I reiterate my concern that under the CCC act, misuse of information or material acquired by 
a public officer in the performance of his or her function as a public officer for the benefit of that officer or 
another person constitutes minor misconduct, yet the same misuse, under the Criminal Code, constitutes 
corruption carrying a penalty of seven years’ imprisonment, which is serious misconduct. In my view, this is 
problematic and needs some clarification by way of amendment to make it clearer which action constitutes 
minor misconduct and which constitutes serious misconduct. I look forward to the Attorney General’s response 
on this issue, because I think it is a very important issue that needs to be addressed. 
The bill will exclude Clerks and members of Parliament from the ambit of the Public Sector Commissioner’s 
minor misconduct role and as a result the bill deletes sections 27A and 27B of the act. The role of the CCC in 
relation to members of Parliament has been clarified to avoid any concurrent role for the CCC over matters in 
which Parliament is able to exercise its own authority under parliamentary privilege. It is important that 
members understand that this does not mean that the CCC cannot investigate members of Parliament. It means 
merely that in matters to which parliamentary privilege attaches, the CCC will leave it to Parliament to exercise 
its own authority and jurisdiction. There are, however, many aspects of our work that are not protected by 
parliamentary privilege, and in these respects members remain fair game if they are involved in serious 
misconduct, and they may be subject to surveillance by the CCC. It is important that we understand that, 
although the parameters have changed, we can still be captured by the CCC in performing its function. I am not 
clear on this, because I have not had time to check it, but if Parliament has not yet finalised its definition of what 
determines the parliamentary precinct, I suggest that it get on and do so as a matter of urgency, because it could 
come into play under these new scenarios. 
The bill also transfers the prevention and education function from the CCC to the Public Sector Commissioner. 
Although it is acknowledged that the Public Sector Commissioner has an education and prevention role, the 
government has failed to articulate the reason for the decision to transfer the full exercise of this function from 
the CCC to the Public Sector Commissioner. Again, there is no suggestion of dissatisfaction with the work of the 
CCC in the area of education and prevention. To the contrary, it is generally acknowledged that the CCC has 
performed this function very well. A cynical person could be excused for forming the view that this exercise of 
transferring functions from the Corruption and Crime Commission to the Public Sector Commission is little 
more than empire building for the Public Sector Commissioner. 

Hon Michael Mischin: Or it could be just an ignorant person who might think that. 
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Hon ADELE FARINA: I said “a cynical person”; if the Attorney General wants to call them an ignorant person, 
that is up to him. 

If the government wants to avoid this cynical view being expressed or formed, it needs to explain the reasons for 
its decision to transfer the education and prevention function from the CCC to the Public Sector Commissioner, 
and I invite the Attorney General to do so. The CCC will retain its prevention and education function with 
respect to police. 

In the second reading of the bill, the Attorney General said — 

To the extent to which its oversight and prevention functions are entwined, the CCC will be given 
power to assist, in cooperation with the Public Sector Commissioner, any public authority that it 
identifies in the course of performing its other functions as having a “special need” to increase its 
capacity to prevent, or combat, misconduct. 

I seek clarification from the Attorney General on whether this capacity-building function can be exercised by the 
CCC on its own initiative or whether it requires the Public Sector Commissioner to invite the CCC to exercise 
the function. Also, if the CCC forms a view that the function needs to be exercised with a particular agency and 
the agency or the Public Sector Commissioner disagrees, is the CCC able to exercise its function regardless or do 
the words “in cooperation with” form a power of veto that may be exercised by the Public Sector Commissioner 
or the agency? I question the merit of splitting the prevention and education functions between the CCC and the 
Public Sector Commission and reiterate my concerns about the confusion, tensions and duplication of effort that 
may result. Separating the education function and the capacity-building function, in my mind, makes little sense. 

I understand it is the intention of the government that the transfer of the minor misconduct and prevention and 
education functions from the CCC to the Public Sector Commission will be cost neutral to government. I expect 
this will prove challenging for the government. Under the transition provisions in the bill, all matters before the 
CCC at the time the bill comes into force will continue to be finalised by the CCC; therefore, it will need to 
retain its workforce to complete these matters. At the same time, the Public Sector Commission will be expected 
to take on all new matters and hit the ground running. It is unclear to me how it will do this without additional 
resources and additional trained staff. I am interested to learn how the government proposes that the transfer will 
be cost neutral, while at the same time ensuring that the Public Sector Commission has the additional resources 
to manage a significant increase in its workforce without cutting those resources from the CCC because it will 
still need those resources to continue the work currently before it. Further, the Attorney General informed 
members in the second reading of the bill that, in part, the transfer of the minor misconduct and prevention and 
education functions was warranted as the government intends to push ahead with its objective to enhance the 
CCC’s capacity to combat organised and serious crime, despite having dropped its last legislative effort in this 
regard because of strong opposition to that proposal. If the government is serious about pursuing this objective, 
the CCC will need to retain its resources to undertake this new improved function, yet if its resources are cut to 
fund and provide resources to the Public Sector Commission, it is unlikely that the commission will have the 
resources to undertake this new improved function in whatever form it takes, further supporting the view that it 
will be impossible for this proposal to be cost neutral, unless it is in fact an exercise in cutting the CCC’s 
resources so as to reduce the effectiveness and capacity of the CCC to carry out its functions. I invite the 
Attorney General to reassure the Parliament and the people of Western Australia that the CCC will continue to 
be adequately resourced to perform its functions to the standards necessary and expected. I also invite the 
Attorney General to address how the government proposes to effect this change on a cost-neutral basis. 
On the issue of the government pursuing its agenda to enhance the CCC’s capacity to combat organised and 
serious crime, I draw the government’s attention to the significant work undertaken by the Joint Standing 
Committee on the Corruption and Crime Commission, specifically its tenth report in the thirty-eighth Parliament 
and its twenty-ninth report of 2012, to name just two of the reports. The committee detailed strong reasons for 
not giving the Corruption and Crime Commission an enhanced organised crime function, including that it would 
end up competing with WA Police for funding to discharge the same function; the need to safeguard public 
confidence in the CCC, which is founded on its integrity and authentic independence; and that the CCC would be 
exposed to greater risks of corruption should it engage in organised crime investigations. The list goes on. Quite 
a comprehensive set of reasons has been provided by the Joint Standing Committee on the Corruption and Crime 
Commission for not pursuing or implementing that proposal. I do not propose to go through them all; members 
who are interested can avail themselves of the reports to better acquaint themselves with those matters. The 
committee’s position remains unchanged, and I urge the government to heed the committee’s advice to not 
pursue providing the CCC with an organised and serious crime function, because, as the committee has carefully 
and very well set out in its reports, it has serious concerns about that. 

When the matter was being considered in the other place, the shadow Attorney General raised the view that the 
CCC should retain an oversight of minor and serious misconduct of prison officers. At the time, the Premier 
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expressed the view that he had some sympathy for that suggestion, that it had merit and that he would consider 
it. I understand the government has decided not to pursue that, and I ask the Attorney General to put on the 
record the government’s reasons for its decision. After spending more than a week considering the 
Custodial Legislation (Officers Discipline) Amendment Bill 2013 and hearing the government explain the 
similarities between the work of police and prison officers and why we need to provide loss-of-confidence 
provisions for prison officers, as we have for police officers, I find it somewhat curious that the government is 
now saying there is a clear distinction. Although the oversight function of the police will be retained wholly by 
the CCC, it does not propose to pursue that same path for prison officers. I think it is important that the 
government put its reasoning for that decision on the record. 

The existing regime has a robust system of oversight of the CCC’s extraordinary powers to fight misconduct, 
crime and corruption. The bill establishes the office of the Parliamentary Inspector of the Corruption and Crime 
Commission, which will oversight the CCC in the exercise of its functions. This is a very important protection. 
Under the bill, the minor misconduct function is transferred to the Public Sector Commission; however, the 
function of the parliamentary inspector will not be expanded to oversight the Public Sector Commission in the 
exercise of its minor misconduct function. In my view, the absence of an oversight body to the exercise of the 
Public Sector Commission’s minor misconduct function is less than ideal and should be remedied. I ask the 
Attorney General to explain why the government has decided that there is no need for the parliamentary 
inspector or some other body to oversight the Public Sector Commission in the exercise of its minor misconduct 
function, although it provided that oversight when the CCC was exercising that function. Further, if a person is 
aggrieved by the Public Sector Commission’s exercise of its minor misconduct function, we need to understand 
what avenues are open to that person to have that matter investigated, and, if appropriate, remedied. Under the 
current regime, if someone is aggrieved by an investigation of the CCC, they are able to go to the parliamentary 
inspector to raise those concerns and lodge a complaint that the parliamentary inspector can then investigate. 
Clearly, without an oversight body, that same opportunity will not be provided to an aggrieved person if the 
matter is minor misconduct. I think the government needs to explain the process that will be in place for an 
aggrieved person. 

Under the current regime, above the parliamentary inspector sits the Joint Standing Committee on the Corruption 
and Crime Commission, the role of which is to monitor and report to Parliament on the exercise of the functions 
of the CCC and the PI and to inquire into and report to Parliament on the means by which corruption prevention 
practices may be enhanced within the public sector. Since its establishment to the current day, the joint standing 
committee has distinguished itself in terms of the volume and quality of the work it has undertaken. The bill, if 
passed, will remove the committee’s ability to oversight the Public Sector Commission in the exercise of its 
minor misconduct function. Whether the standing committee would retain its oversight function in relation to the 
Public Sector Commission’s exercise of its prevention education function is arguable and perhaps the 
Attorney General could offer an opinion on that. It is my view that this outcome is less than desirable and 
I believe that it is important for the committee to retain its oversight function in relation to all misconduct. It has 
built up an extensive body of knowledge and experience and is best placed to continue to carry out that oversight 
function. As I have explained, there is a very real risk of confusion, tension and duplication between the 
Public Sector Commission and the CCC due in large part to the drafting of the bill and the messiness of having 
two organisations responsible for the misconduct function. The joint standing committee has performed a critical 
role in assisting to resolve tensions between the CCC and WA Police, and the CCC and the parliamentary 
inspector, when they have arisen, which has unfortunately been more frequently than one would desire, and is 
well-placed to extend its function in monitoring and assisting to resolve tensions between the CCC and the 
Public Sector Commission. In order to do this, the house would need to amend the terms of reference of the 
committee. At this point I should make it clear that the views I am expressing are purely my own and I have not 
had the opportunity to canvass them with the chairman or any other members of the committee. I feel, however, 
that this matter is of critical importance and warrants consideration by the Standing Committee on Procedure and 
Privileges initially, and eventually the house. Currently, that committee provides a very important role in the 
oversight of any abuse of the exercise of that misconduct function. With the splitting of that function between the 
two agencies, it is clear that under the current drafting of the terms of reference it would no longer have 
oversight over the exercise of the minor misconduct function once it is with the Public Sector Commissioner. In 
order to obtain that oversight and to be able to effectively assist in handling any tensions that arise between the 
two agencies, it is important that the terms of reference of the committee are amended to enable it to do so and 
I urge the Standing Committee on Procedure and Privileges to consider that.  
The bill proposes one further change that I have not yet canvassed and that has been advocated for by the Joint 
Standing Committee on the Corruption and Crime Commission. As members will be aware, the position of the 
Corruption and Crime Commissioner has been vacant since April this year. A significant causal factor in the 
position remaining vacant is a difficulty in attracting suitably qualified candidates due to the current 
remuneration provisions. In other jurisdictions where retired judges serve, the remuneration for the 
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commissioner is equivalent to a judicial salary, but this is not the case in Western Australia. If the commissioner 
is a retired judge receiving a pension, the commissioner receives the difference between that pension and a full 
judicial salary, being 40 per cent of a judicial salary, for doing what is a full-time job, and which some would 
argue is more than a full-time job. The Chief Justice has identified remuneration as a problem in filling the 
commissioner position. The joint standing committee and the Solicitor-General support this view and have 
advocated for this amendment to the legislation. The amendment has the effect that the Corruption and Crime 
Commissioner will receive the remuneration of a judge of the Supreme Court regardless of whether the person is 
a retired judge receiving a pension. It is hoped that this will make the position more attractive and facilitate the 
filling of the position as soon as possible. The CCC has been without a commissioner and a CEO for far too long 
and it is vital that we rectify this as quickly as possible, so the opposition fully supports this amendment.  

The opposition also notes that a number of other recommendations made by the Joint Standing Committee on the 
Corruption and Crime Commission have not been incorporated in the bill; for example, the appointment of 
a deputy commissioner. The opposition expresses its disappointment that the government has failed to take this 
opportunity to implement the other amendments that have been asked for for quite some time. That is certainly 
something that the commission itself and the acting commissioners think is very important. Although the 
opposition supports the government’s move to address the remuneration issue, there were a number of other 
issues that the government could have addressed as well and it is disappointing that it has chosen not to. 

I sum up by saying that I struggle to understand how the bill provides a greater and more responsible level of 
protection to Western Australians by directing the CCC’s attention towards more serious misconduct and 
corruption matters as there is no evidence that the CCC has not fulfilled this task to date or that the CCC has 
failed to investigate any reported serious misconduct or corruption. The government needs to make its case for 
the action it is taking in the bill. So far, it has failed to do so. 

By way of explanation and assistance to the house, subject to the Attorney General addressing the matters that 
I have raised in his reply to the second reading, the opposition does not intend to go into committee on the bill 
because it is really important to implement the remuneration amendments as quickly as possible to facilitate 
filling the position of Commissioner of the Corruption and Crime Commission. We do not intend to delay that. 
However, there are concerns with the bill and it is hoped that the Attorney General will address those concerns. 

HON LYNN MacLAREN (South Metropolitan) [8.16 pm]: The Greens support the Corruption and Crime 
Commission Amendment (Misconduct) Bill 2014. The bill seeks to amend the Corruption and Crime 
Commission Act 2003 to transfer from the Corruption and Crime Commission to the Public Sector 
Commissioner the oversight of minor misconduct by public officers and the CCC’s misconduct prevention and 
education function. This leaves the CCC to focus on oversight of serious misconduct of public officers. 
However, all matters of police misconduct, including prevention and education, will be retained by the CCC and 
not pass to the Public Sector Commission. Excluded from the transfer of functions to the Public Sector 
Commissioner will be police misconduct, misconduct by members of Parliament or the Clerks of the Parliament 
and misconduct by local government members or councillors. “Serious misconduct” is defined as misconduct 
that involves corruption or a criminal offence punishable by two or more years’ imprisonment. 
In looking at this bill, the Greens were concerned to ensure that parliamentary privilege was protected and that 
the traditional rights of an accused person were preserved. This would include being allowed legal 
representation, having an effective appeal and review process, being provided with the full details of a case 
against them, and having the right to respond to the case, including knowing the source of evidence and the right 
to cross-examine witnesses. The role of the CCC relating to members of Parliament has been clarified; the bill 
avoids any concurrent role for the CCC over matters in which the Parliament is able to exercise its authority 
under parliamentary privilege. The bill ensures that parliamentary privilege is not overwritten by the CCC act. 
On “Parliamentary Privilege—Clause 6”, the government stated — 

The amendments proposed by clause 6(5) to section 3(2) of the principal act are being made to further 
clarify and to confirm that parliamentary privilege is not affected by the operation of the Corruption and 
Crime Commission Act. 

I have been reliably informed by the Attorney General’s office that the scope and breadth of the CCC’s powers 
will not be affected but instead are limited to matters of serious misconduct. 
In relation to minor misconduct, any action by the Public Sector Commissioner under the new CCC act will be 
exercised through the commissioner’s existing powers under the Public Sector Management Act 1994. Proposed 
section 45Q enables the Public Sector Commissioner to arrange for the holding of a special inquiry or to 
investigate an allegation. Under existing powers in the Public Sector Management Act, a person who is 
examined as a witness may be required to answer questions even though the answer might incriminate the person 
or render them liable to a penalty, but the answers given cannot be used against the person in any court 
proceedings, civil or criminal. The Public Sector Commissioner is required to comply with the rules of 
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procedural fairness in exercising these powers and is subject to the associated grounds for judicial review in so 
doing. 

I also understand from the information provided to me by the Attorney General’s office that in practice most 
allegations of minor misconduct are dealt with by the employer as a disciplinary matter. It would be the 
exception rather than the norm for the Public Sector Commissioner to become directly involved in investigating 
an allegation of minor misconduct. All traditional rights, including those of procedural fairness and a right of 
review, would apply during an investigation into a suspected breach of discipline by the employer. 

The bill before us today reflects the 2012 bill with respect to the transfer of functions to the Public Sector 
Commissioner, but not the matters that caused concern to the Greens in the 2012 bill. The Corruption and Crime 
Commission Amendment Bill 2012 sought to provide the CCC with an investigative function into serious and 
organised crime. That bill was criticised over potential damage to the independence of the CCC in its oversight 
of police conduct, as it would have brought about a closer working relationship between the police and the CCC. 
That bill was not passed by Parliament before the last election in 2013. At the time there was a question over 
whether the education function relating to police would be transferred to the Public Sector Commissioner. The 
government has clarified in the second reading speech on this 2014 bill that this function will remain with the 
CCC. The Greens see benefits in transferring to the Public Sector Commissioner powers to investigate minor 
misconduct. There may be cost savings. However, there is a practical concern: what additional funding will be 
required for the PSC to take on this additional role? In short, the operation and budgetary implications could be 
clarified at this point. 

There is much to commend in the CCC’s work. The twentieth report of the Joint Standing Committee on the 
Corruption and Crime Commission in 2011 remarked upon the significant outcomes that the CCC had achieved 
in the vital area of education and prevention of misconduct. The committee noted the CCC’s own report on the 
corruption prevention and education function of the Corruption and Crime Commission detailing the outcomes it 
had achieved in this area. In its conclusions, the joint committee stated — 

The CCC has clearly demonstrated an expertise in the area of education and prevention of public sector 
misconduct. Any dilution or divestment of this role should not be endorsed. 

The committee also contended that the CCC should maintain its focus on misconduct in the public service and 
leave the investigation of organised crime primarily to WA Police. It will be important to review the transfer of 
certain education and prevention functions to the PSC to see whether anything has been lost from the CCC’s 
expertise on public sector misconduct. 

Another matter raised in this bill is the difficulty in appointing a commissioner for the CCC. Since the inception 
of the CCC, three commissioners have been appointed, and none of them has seen out their term. It may be more 
than a problem of remuneration, but on that specifically the government has stated — 

The current requirement is that the head of the CCC be a retired Supreme Court judge, or of that stature, 
and the pay is set at the level of that for a Supreme Court judge. However, a retired judge, whose 
pension is about 60 per cent of the salary, would get only a top-up of the remaining 40 per cent. That 
proved to be unattractive, and I think that has been the evidence. It is a demanding position, and a very 
public and controversial position in many cases, and that level of remuneration simply did not prove 
attractive. 

As a result, this bill before us amends clause 3 of schedule 2 of the Corruption and Crime Commission Act 2003. 
Clause 3(5) of schedule 2 will be deleted so that a commissioner who is in receipt of a non-contributory judicial 
pension will be entitled to the full amount of remuneration specified in clause 3(1). Then, let us see whether a 
commissioner can be appointed soon; and, if not, we shall have to come back to the issue and have a broader 
discussion on the difficulties that remain in appointing a commissioner. 
In closing, I reiterate the Greens’ support for the Corruption and Crime Commission Amendment (Misconduct) 
Bill 2014.  

HON NICK GOIRAN (South Metropolitan) [8.24 pm]: I rise to contribute to the second reading debate on the 
Corruption and Crime Commission Amendment (Misconduct) Bill 2014. At the outset, I indicate that I intend to 
support the bill and I will make some remarks, albeit concise. A number of things are important to place on the 
record, not the least of which is that this bill seeks to achieve the transfer of minor misconduct matters from the 
Corruption and Crime Commission to the Public Sector Commissioner. I do not propose to cover the ground 
already covered by Hon Adele Farina, given our time constraints, but let me just say this: there has been much 
talk in recent times about the importance of compromise in politics. For those who are interested to know why 
I support this bill, it simply boils down to one word—compromise. By way of explanation, members may be 
aware that in the thirty-eighth Parliament, the Corruption and Crime Commission Amendment Bill 2012 was 
introduced into the other place by the Premier on 21 June 2012, according to my notes, and did not come up for 
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debate thereafter. It is no secret that certain aspects of that bill caused concern to me in particular and people in 
not only this place and the other place, but also the wider community. I would like to place on the record my 
appreciation and congratulations to the Attorney General for introducing this bill. It is a bill that carves out those 
aspects of that previous bill that were largely not in dispute. That has been important for reasons that I will 
describe in a moment to do with a proposal at the time to provide the Corruption and Crime Commission with 
a so-called enhanced organised crime function. 

Although the transfer of minor misconduct matters from the Corruption and Crime Commission to the 
Public Sector Commissioner is not necessarily something I am excited about, it is not a die-in-the-ditch issue for 
me as was the potential to make the Corruption and Crime Commission a so-called organised crime fighter 
whilst also being responsible for overseeing WA Police. I note and support and again congratulate the 
government and the Attorney General for ensuring that it is made crystal clear in this bill that all matters of 
police misconduct, whether we want to describe it as minor or serious, fall squarely in the jurisdiction of the 
Corruption and Crime Commission, and so it should. 

As I say, I do not propose to repeat the remarks of Hon Adele Farina but I noted this morning when I was 
looking at this bill—interestingly, the first time I have looked at it in almost 12 months—that there had been an 
exchange between the Premier and the shadow Attorney General in the other place around whether the 
Department of Corrective Services ought to be included and some indication by the Premier of an appetite on his 
part to look at it. He said in the Hansard of 14 October 2014 — 

If the government agrees and thinks it is a sensible way to proceed, I foreshadow that there may be an 
amendment along those lines in the upper house. 

I notice there is no supplementary notice paper, so I understand that that indicates the government does not agree 
and does not think it is a sensible way to proceed, so there will not be an amendment along those lines in this 
place. As has been indicated by Hon Adele Farina, I ask the Attorney General to clarify the situation with that 
issue for officers of the Department of Corrective Services. 

Moving from that, I want to draw to members’ attention an important provision to do with the transfer of the 
prevention and education function from the Corruption and Crime Commission to the Public Sector 
Commissioner. This is the second substantial matter that this bill deals with. As has been noted by a couple of 
previous contributors this evening, police are excluded from that prevention and education function. As I said 
earlier on oversight of misconduct matters, that is appropriate and absolutely a key role of the Corruption and 
Crime Commission. Like the transfer of minor misconduct matters to the Public Sector Commissioner, this 
transfer of the prevention and education function is not necessarily something that I am excited about, but I am 
happy to try it in the spirit of compromise. It is not a die-in-a-ditch issue for me, even though, as has already 
been outlined by Hon Lynn MacLaren, there are some reports by the joint standing committee on the importance 
of the prevention and education function. 

I refer members to clause 12 of this bill. Members will note that of the various things that this clause does, it 
inserts proposed new section 21AA, “Prevention and education function: police misconduct”. I draw to 
members’ attention proposed subsection (2)(a), which does two important things. It recognises that the 
Corruption and Crime Commission performs functions under not only the current act, the Corruption and Crime 
Commission Act 2003, but also, for the first time, “any other Act”. Some members will recall that in the  
thirty-eighth Parliament, we passed a bill that is now the Criminal Investigation (Covert Powers) Act 2012—
a very important act that empowers the Commissioner of Police to self-authorise certain exceptional powers to 
his officers. Previously, that was not possible and the police commissioner needed to go to the Corruption and 
Crime Commission for, if you like, permission to access those powers. The police commissioner now has the 
capacity to self-authorise those things. One of the important amendments made at that time by this chamber was 
to ensure that the overseeing body would be the Corruption and Crime Commission. I am very pleased that the 
Attorney General has seen fit to make that specific in this bill, so that the commission can go about analysing the 
information it gathers in providing its prevention and education function to police. The other thing that particular 
proposed subsection will do is, for the first time, recognise that the Corruption and Crime Commission has an 
organised crime function, but it does not carry out organised crime investigations. Indeed, I note that in 
section 17 of the current act, which will be deleted by this bill by virtue of clause 9, subsection (2)(a) refers to 
the commission performing a function by “analysing the intelligence it gathers in support of its investigations 
into organised crime and misconduct”. Of course, that is incorrect as there is no such thing as the Corruption and 
Crime Commission undertaking investigations into organised crime and misconduct. It is most unfortunate that 
the then Attorney General, back in 2003, who saw fit to bring that bill to the respective chambers did such a poor 
job in drafting that legislation. It is one of the various anomalies that have had to be fixed by this 
Attorney General, and I congratulate him for that. 
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I move on to cover two further points that I am very pleased are covered by this bill. The first has already been 
mentioned by other members and it is to do with the issue of parliamentary privilege. This bill now puts that 
issue beyond doubt. Indeed, this bill deletes in its entirety section 27A, “Allegations involving parliamentary 
privilege”, and section 27B, “Dealing with referrals under s. 27A(1)” .Again, that is a most unfortunate inclusion 
by the then Attorney General. I am not sure why those sections were included but, with all due respect, that was 
a monumental mistake, which is now being fixed by this Attorney General, and I congratulate him for that. 

Hon Adele Farina: It was an amendment moved in this house by the Greens.  

Hon NICK GOIRAN: I thank Hon Adele Farina for correcting the record. Any adverse remarks that I have 
made about her good friend and former colleague the then Attorney General, I withdraw and perhaps transfer 
them to the Greens, according to her historical advice.  

I want to also touch on the issue of remuneration and thank the Attorney General and the government for moving 
on that. I note that the fifteenth report of the committee of which I am a part, tabled in August this year, deals 
specifically with that point. It so happened that it was tabled the very day the government announced that it 
would be doing something. That was obviously fortuitous and purely coincidental. This conversation has been 
occurring in the public domain for quite some time. Indeed, I remember having a discussion about this matter 
with the immediate past Attorney General of this state, and I am pleased that this bill will now address that. It is 
certainly my hope that over this summer recess, the Chief Justice will move at great pace to provide through his 
committee the name of three suitable individuals to the Premier, one of whom he will no doubt recommend to 
the joint standing committee that I serve on. I undertake for that committee to move at great pace to consider that 
recommendation so that we can relieve the two acting commissioners of their onerous task. I feel a little sorry for 
them because one of those individuals is a senior barrister in this state and the other is a partner in a law firm. 
They both continue to undertake their own heavy practices and business interests and in the same breath fulfil 
this onerous role of being co-acting commissioners of the Corruption and Crime Commission. I am pleased that 
this bill will go some way to addressing their current predicament.  

Lastly, I would like to place on the record a few remarks about future reforms that I hope will be coming to the 
Parliament in the not-too-distant future. One of the great things about this opportunity is that I get to contribute 
at this time. Since the Attorney General is the lead person with carriage of the bill, I get to speak and he gets to 
listen. I want to take that opportunity to draw to his attention two reports in particular relating to reforms for the 
future. I recommend consideration of two reports above all else. The first is the twenty-eighth report of the 
Joint Standing Committee on the Corruption and Crime Commission from June 2012 in the previous Parliament, 
titled “Proceeds of crime and unexplained wealth: A role for the Corruption and Crime Commission?” I will not 
repeat all the things I have said in the past about my various concerns about an enhanced organised crime 
investigation role for the CCC. I think members are sufficiently aware of that. The point I want to make this 
evening is that if there is an appetite to do something in that general space, I offer the twenty-eighth report as 
a useful suggestion of something that could be done discretely without creating the committee’s significant 
conflict of duty concerns. I think it would be worthwhile because, as I understand it, not a great deal is 
happening with unexplained wealth applications in the courts at present in contrast with proceeds of crime cases; 
I understand the Director of Public Prosecutions is doing a good job in that space. I offer that as a constructive 
comment for future reforms. 

The other report is the tenth report of the joint standing committee of the current Parliament from April 2014, 
titled “WA Police’s use of Part 4 ‘exceptional powers’ in the Corruption and Crime Commission Act 2003”. On 
this occasion, I go a step further than I did with the previous report and plead for its consideration, because this 
matter has been raised by the joint standing committee prior to my time in the thirty-seventh Parliament, while 
I was on the committee in the thirty-eighth Parliament and then once again during this Parliament. The matter 
was raised by Gail Archer, Senior Counsel, in February 2008. Indeed, the matter was being addressed by that 
previous bill in 2012, which I referred to earlier. I hope that aspect can be carved out of that old bill and brought 
forward for reform. It will go a long way to helping WA Police fight organised crime because it will facilitate the 
easier use of the exceptional powers regime, particularly with exceptional powers findings and the definition of 
serious and organised crime. That largely concludes what I need to say on this bill this evening. As I said, 
I congratulate the Attorney General in particular, but also the opposition for the consultations that it has 
obviously had to facilitate this matter coming on in the final week of the sitting period before we rise for the 
summer recess. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.42 pm] — in reply: I thank 
members for their contributions to this debate on the Corruption and Crime Commission Amendment 
(Misconduct) Bill 2014. In particular, I thank Hon Lynn MacLaren for signifying on behalf of the Greens her 
party’s support for the bill; Hon Nick Goiran for his comments and observations; and Hon Adele Farina for 
signifying on behalf of the opposition her party’s support for the bill. I have to say that after listening to 
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Hon Adele Farina’s comments on the bill, I was a little surprised that it is being supported, since it seems as 
though nothing is right with it. So much of it is ambiguous, confusing and vague to the honourable member that 
I am surprised that she can commit herself to supporting the bill in that fashion. I will try to address some of the 
issues that she has raised. I cannot help her very much, but some of it is in the second reading speech. 

I will first address the issue of parliamentary privilege, which was raised by Hon Lynn MacLaren, touched on by 
Hon Adele Farina and also mentioned by Hon Nick Goiran. The honourable Premier in his carriage of the bill in 
the other place made a statement to the house regarding the purposes of clause 6 of the bill. I think it is worth 
repeating in full, simply because it is one of the materials that would be available to a court should there ever be 
a need to adjudicate a matter that arises out of the issue of the extent of the CCC’s powers in respect of members 
of Parliament and the like. By way of statement to clarify the position, the Premier stated on 14 August 2014 — 

The amendments proposed by clause 6(5) to section 3(2) of the principal act are being made to further 
clarify and to confirm that parliamentary privilege is not affected by the operation of the Corruption and 
Crime Commission Act. 

And under its new title. The statement continued — 

In brief, the law of parliamentary privilege in Western Australia is that which applied as at 1 January 
1989 to the United Kingdom’s House of Commons, its members and committees. Article 9 of the 
Bill of Rights 1689 is the relevant source of that privilege, and provides that proceedings in Parliament 
ought not to be impeached or questioned in any court or place out of Parliament. A proceeding in 
Parliament therefore enjoys the protection afforded by parliamentary privilege. As a result, members of 
Parliament cannot be questioned on their motives or actions in undertaking work directly and 
immediately connected with the work of the house or a parliamentary committee. The same protection 
is afforded to witnesses before a house or a committee. A statute may make it clear, either by express 
words or necessary implication, that parliamentary privilege does not apply. For example, there are 
offences under chapter VIII of the Criminal Code providing for offences against the legislature. Among 
them is section 57, which makes it an offence to give false evidence before Parliament. In order to 
mount a successful prosecution, it would be necessary to lead evidence of the proceedings in Parliament 
and expose that evidence to cross-examination and contradiction. Given that proceedings of Parliament 
are protected by parliamentary privilege and so cannot be impeached or questioned, it would be 
impossible to mount a successful prosecution unless section 57 indicated that parliamentary privilege 
does not apply to that section. Given this evidentiary position and the nature of the offence created by 
section 57, it is arguable that in enacting section 57, Parliament waived its privilege, given the 
impossibility of obtaining a conviction for such an offence without the prosecution leading evidence of 
what the accused had said before Parliament. Ordinarily, dealing with false evidence before Parliament 
or one of its committees is something Parliament would deal with. The “implicit waiver” interpretation 
of section 57 leaves it open for the police to make inquiries if a charge were being considered. 
However, it is not a matter for inquiry by any other body, such as the CCC. Its jurisdiction is confined 
to that provided for in the principal act. The act makes no express or implied waiver of parliamentary 
privilege. Indeed, the contrary intention is expressed in section 3(2), which provides that — 

Nothing in this Act affects, or is intended to affect, the operation of the Parliamentary 
Privileges Act 1891 or the Parliamentary Papers Act 1891 … 

The amendments proposed by clause 6 to section 3(2) have two legal consequences. First, they further 
clarify and ensure that in relation to matters over which the Parliament has authority pursuant to its 
privileges, the CCC has no jurisdiction. Second, as a more general principle of statutory interpretation, 
they clearly place on the public record that this Parliament intends that its privileges are not to be 
affected by its legislation unless the Parliament itself decides to do so by express words or necessary 
implication. As honourable members will appreciate, this is very important because parliamentary 
privilege provides, for example, the capacity for members of Parliament and witnesses before 
Parliament to say what they think needs to be said in parliamentary proceedings without being 
questioned in any court or place out of Parliament. This is an essential element of our representative 
parliamentary democracy. 

That addresses the issue that was raised by several members. I turn now to some of the other specific matters 
touched upon. Hon Adele Farina seemed very much concerned about the name of the legislation. The name of 
the act is currently the Corruption and Crime Commission Act; the Corruption and Crime Commission 
Amendment (Misconduct) Bill 2014 will amend the act to confer functions on the Public Sector Commissioner 
to deal with minor misconduct. The name change reflects the conferral of functions on an agency other than the 
CCC and is designed to reflect the matters dealt with by both the CCC and the Public Sector Commissioner, 
which may or may not involve corrupt conduct. 
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Hon Adele Farina also made some comments about the nature of serious and minor misconduct and whether they 
were corrupt. Under the CCC legislation as it currently stands, serious misconduct generally involves some form 
of corruption or the commission of a criminal offence, punishable by two or more years’ imprisonment; minor 
misconduct generally involves misconduct that could amount to a disciplinary offence, providing grounds for 
termination of employment under the Public Sector Management Act. Conduct amounting to the offence of 
corruption would, under section 83 of the Criminal Code, constitute serious misconduct under this legislation. 
There are some similarities between the types of misconduct that could amount to corruption under section 83 of 
the Criminal Code and the types of misconduct that could amount to minor misconduct under what I will refer to 
for the sake of convenience as the Corruption and Crime Commission Act. However, the offence of corruption 
under the Criminal Code requires the conduct to have been engaged in by the public officer so as to gain benefit, 
whether pecuniary or otherwise, for any person or so as to cause a detriment, whether pecuniary or otherwise, to 
any person. 
Minor misconduct as defined under the Corruption and Crime Commission Act does not have that requirement. 
The purpose of the legislation is patent, and whether Hon Adele Farina or the opposition agree with the policy of 
it is beside the point. The policy of the legislation was stated in the second reading speech and it has been 
affirmed. Hon Lynn MacLaren on behalf of the Greens affirmed that she understood that the purpose of the 
legislation was to remove matters of minor misconduct, which is essentially anything in section 4 of the current 
legislation that is not contained in paragraphs (a), (b) and (c), to the purview and responsibility of the 
Public Sector Commissioner. Whether Hon Adele Farina thinks that that is warranted is beside the point. That is 
the policy of the legislation. As for the statistical evidence to back it up, we may have an argument about that. If 
I had been aware that the member was going to raise those sorts of things in the course of her contribution to the 
second reading debate beforehand, as I had invited her to do, I would have been able to provide some more 
fulsome information and perhaps persuade her through some material that could have been provided in that 
regard. I am not able to provide that evidential material at this stage. That was the policy of the legislation, which 
was specifically stated in the second reading speech. Of course, the legislation is not excluding the possibility 
that minor misconduct, if it is of a systemic nature and may provide the basis for more serious misconduct, can 
be investigated by the CCC in due course. There are powers provided in the bill to effect that purpose. Matters 
can be referred from the Public Sector Commissioner to the CCC and vice versa. 
Some of Hon Adele Farina’s concerns about confusion and the need to spell out processes and detail in the 
legislation are, frankly, misconceived. There are ways that agencies can cooperate to effect the purposes of the 
legislation, and I expect that that will be the case. Not having an organisation that primarily deals with corruption 
and crime dealing with matters of misconduct that may be of a disciplinary nature of a relatively low level, 
which could be dealt with by another agency such as the Public Sector Commissioner as a matter of course, is in 
the government’s view a worthwhile objective. It will free up the CCC to focus its resources on serious matters 
of misconduct that warrant the use of its wideranging and compulsive powers, including police misconduct 
generally because the police are generally regarded as a special case. On many occasions, Hon Nick Goiran and 
the Joint Standing Committee on the Corruption and Crime Commission have pointed out that the police ought 
to be regarded as a special case, primarily, one would have thought, due to the nature of the powers that police 
possess—their ability to use force and to deny people their liberties. Hon Adele Farina commented on the 
inconsistency in approach because the government is not proposing that prison officers remain under the purview 
of the CCC for minor misconduct. I might turn that around and say that it seems to be a remarkable comment 
from someone who had argued that prison officers ought to be treated differently in respect to the way that they 
are managed by their commissioner, however, that matters of minor misconduct ought to remain within the CCC. 
That subject was raised during the course of the debate in the other place, and the Premier saw some merit in the 
member for Butler’s proposition during the latter’s contribution to the debate—presumably in his capacity as 
shadow Attorney General. One of the examples raised in the course of that debate was how an investigation 
might be conducted by the CCC under the amended legislation in a scenario involving both police and prison 
officers engaged in joint conduct. The example that was used was a joint cell extraction by police and prison 
officers; the so-called Spratt cell extraction was outlined. Such a scenario could potentially involve a mix of 
serious misconduct within the jurisdiction of the CCC, and some minor misconduct within the jurisdiction of the 
Public Sector Commissioner. In the other place, the Premier indicated that he was open to considering whether 
an amendment to the bill was necessary for the CCC to retain some oversight of minor misconduct in regard to 
prison officers without being troubled by demarcations between serious and minor misconduct. That issue has 
been the subject of consideration. It is the government’s view that an amendment is not necessary. The matter 
can certainly be considered in greater detail at a later time. 
I should, perhaps, digress to say that there is nothing new about this legislation, except in respect of the 
remuneration issue. This is part of legislation that, as Hon Nick Goiran indicated, had been introduced in the 
other place quite some time ago, but never proceeded to a conclusion before Parliament was prorogued in 
anticipation of the last election. However, that does not mean that the other issues are not potentially the subject 
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of reform, and we are not suggesting for a moment that the government is planning to introduce the same 
organised crime collaborative regime that was foreshadowed. All that is under further consideration as to how 
the CCC’s role might be enhanced, while at the same time not providing the issues that so troubled the Joint 
Standing Committee on the Corruption and Crime Commission. 
There is capacity under the bill, should it be made law, for any matter relating to possible misconduct, serious or 
minor, by police officers and prison officers to be dealt with by the one agency. For example, if in the course of 
an investigation of a joint action by police officers and prison officers the CCC should form the view that the 
behaviour and actions of a prison officer constituted minor rather than serious misconduct, it could involve 
a request to the Public Sector Commissioner to refer the matter to the CCC so that the CCC could deal with that 
matter in the exercise of its own powers. Alternatively, the CCC could refer the matter directly to the 
Public Sector Commissioner to be dealt with, depending on the circumstances of the case. Thirdly, it could refer 
the matter to the Department of Corrective Services to be dealt with by the Commissioner for 
Corrective Services, and the Public Sector Commissioner would retain oversight of the Department of 
Corrective Services’ response. 

The bill contains provisions that enable the CCC and the Public Sector Commissioner to consult and cooperate 
with one another, and to refer matters to one another. In particular, proposed section 21AC in the bill will 
provide that, to assist the CCC in the performance of its serious misconduct function, if the CCC so requests the 
Public Sector Commissioner will provide the CCC with details about any allegation or class of allegations of 
minor misconduct received or initiated by the Public Sector Commissioner. Additionally, the Public Sector 
Commissioner can refer any minor misconduct to the CCC under proposed sections 45M(d) and 45T, if the 
Public Sector Commissioner considers that serious misconduct may have occurred, or if it is otherwise 
appropriate to refer the allegation. If this occurs, proposed section 45T(2) authorises the Corruption and Crime 
Commission to deal with the matter. The CCC is also empowered to refer any matter before it to the 
Public Sector Commissioner to investigate when the CCC deems that that course is appropriate. Further, under 
proposed section 45M(b), the Public Sector Commissioner will be able to inquire into or take other action in 
relation to an allegation in cooperation with the CCC. 

Having regard to those provisions, the government considers that the bill in its current form gives the CCC and 
the Public Sector Commissioner ample capacity to adequately and properly investigate an event involving both 
serious and minor misconduct on the part of police and prison officers or, indeed, other officers in the public 
sector with law enforcement powers, whether they act individually or in collaboration with one another. In the 
case of the joint cell extraction example that was speculated upon involving police and prison officers, the CCC 
would be empowered to adequately and properly investigate the conduct of both police and prison officers under 
the bill as it is currently framed. Further work can be done on the subject, of course, as I have indicated. I have 
indicated to the Premier that I am prepared to look at that issue further, but the important feature is to proceed 
with the reforms that are currently foreshadowed by the end of this sitting of Parliament. 
I think that covers most of the issues of substance. I will just mention the oversight by the Joint Standing 
Committee on the Corruption and Crime Commission. That is a requirement of the act as it currently stands. 
Whether Parliament amends its standing orders to accommodate some other oversight is a matter for both 
houses. 
The important issue that requires the passage of the bill at an expedited pace is the business of engaging a new 
commissioner. Finding an appropriate commissioner is not the only issue; issues such as whether there should be 
a deputy commissioner and the like have also been raised. However, I would be reluctant to propose 
amendments to the legislation in the absence of a commissioner who is responsible for the administration of the 
act. Members are familiar with some of the turmoil that has been occasioned recently over scrutiny of the 
conduct of some of the CCC’s officers. It is an issue that requires the appointment of a commissioner and an 
appropriate remuneration package to attract someone who would be prepared to take on that significant and 
responsible task. Once that occurs, a further look at the structure of that organisation and any further reforms that 
may be required by it to make it effective and above reproach can be examined. Hence, the government is 
anxious to have the bill passed before Parliament rises. In the circumstances, I have moved that the bill be now 
read a second time. 
Question put and passed. 
Bill read a second time. 
Leave denied to proceed forthwith to third reading.  

Committee 
The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 
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Clause 1: Short title — 
Hon ADELE FARINA: I would like to seek some clarification on a statement made by the Attorney General in 
that he stated, as I understood it—I am happy to be corrected—that the Corruption and Crime Commission Act 
2003 provides for the Joint Standing Committee on the Corruption and Crime Commission to have oversight 
over the act. As I read it, section 216A of the Corruption and Crime Commission Act 2003 provides for the 
establishment of a joint committee and provides for the functions and powers of the joint standing committee to 
be determined as agreed between the houses. It is not actually stated in the act, and therefore we need to turn to 
the standing orders. The standing orders, as I read them, would limit the committee’s oversight function in 
relation to this act to only oversighting the Corruption and Crime Commission, not the activities of the 
Public Sector Commission. I would like some clarification from the Attorney General. Is he suggesting that the 
joint standing committee has the power to oversight the functions of the Public Sector Commissioner as detailed 
in the bill? 
Hon MICHAEL MISCHIN: I had not initially raised this subject; it was the honourable member who raised the 
subject that there did not seem to be any oversight of the Public Sector Commissioner’s exercise of his minor 
misconduct powers under the bill. Of course, there are a variety of ways that the Public Sector Commissioner 
can be held accountable. The Auditor General looks at financial issues, the Ombudsman can deal with 
administrative issues, and Parliament has oversight over the Public Sector Commissioner and can remove the 
Public Sector Commissioner by a recommendation of Parliament to the Governor. The Public Sector 
Commissioner is accountable in a variety of ways. There is no specific oversight function provided for in the 
bill. The point I was making is simply that the joint standing committee is a requirement of the current act, and 
that is how it has been set up. There are a variety of provisions in the current legislation that specifically refer to 
the joint standing committee, and hence are part of its function—one of them being to deal with questions of the 
selection of an appropriate commissioner. Whether the scope of section 216A is broad enough to embrace 
looking at other aspects of the operation of the act, I am not in a position to say at the moment. If the honourable 
member had raised this as being a consideration before today, I might have been able to get some advice on it. 
What I can say, however — 
Hon Adele Farina: I raised it at the briefing with the officers. 
Hon MICHAEL MISCHIN: It was never articulated to me that that was a question of whether the joint 
standing committee could have oversight of the Public Sector Commissioner in the terms of the legislation. It 
was never raised with me and it was never communicated through the officers; whether they understood that to 
be the question, I do not know. All I can say is that the terms of reference for the joint standing committee are 
a matter for Parliament. I would have thought, on a quick reading, that, yes, it could possibly require an 
oversight of the Public Sector Commissioner’s functions under that particular piece of legislation, in the same 
way as the parliamentary committee has had its terms of reference established by Parliament in respect of the 
CCC. It is not a definitive opinion on the subject because I have not had the opportunity to research it, but that is 
a matter that can be dealt with at some time in the future. If it is thought that the joint standing committee’s terms 
of reference ought to be changed from just simply focusing on the conduct of the Corruption and Crime 
Commission to the manner in which the Public Sector Commissioner carries out his or her powers under the act, 
that can be dealt with. 
Hon ADELE FARINA: The other matter I would like to clarify is the function of the CCC to undertake 
capacity building, and the words “in cooperation with” that appear in that provision and whether that means that 
it can exercise that function only if the Public Sector Commissioner agrees with the CCC exercising that 
function. 
Hon MICHAEL MISCHIN: The Corruption and Crime Commission will have its own direct prevention and 
education function in relation to police misconduct, which is in proposed section 21AA. The Corruption and 
Crime Commission will also have its own direct prevention advisory and training role in serious misconduct, 
which is in proposed section 18(4). The CCC will also have a capacity development function of assisting public 
authorities to build their capacity to prevent or combat misconduct. This CCC role is to be carried out in 
cooperation with the Public Sector Commissioner, which is in proposed section 21AB(1). Via proposed section 
45A(4), the CCC, along with other independent agencies, is given a supporting role, not a direct role, in assisting 
the Public Sector Commissioner in helping to prevent misconduct. The CCC has an obligation to assist the 
Public Sector Commissioner and to that extent the CCC would not be expected to unilaterally impose its own 
will on the Public Sector Commissioner, but under proposed section 45A(3) the Public Sector Commissioner is 
empowered to consult, cooperate and exchange information with the CCC. Furthermore, there are other 
provisions that indicate that the CCC and Public Sector Commissioner are to work together and cooperate in 
performing their individual roles. Proposed section 7B(6) states that the purposes of the legislation are to be 
achieved by the CCC and the Public Sector Commissioner helping public authorities to prevent and to 
identify — 
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Hon Adele Farina: It’s okay, you do not actually need to read all of that stuff. We have got limited time, so I do 
not need you to read all of that. The issue is whether the CCC, if it were to undertake a capacity-building 
function in relation to an agency other than the Public Sector Commission, needs the agreement of the Public 
Sector Commissioner to do so. 
Hon MICHAEL MISCHIN: Unless it is a case of serious misconduct, or a case of minor or serious misconduct 
in relation to police, it would have to work through the Public Sector Commissioner with the Public Sector 
Commissioner’s cooperation. However, with respect to police and serious misconduct it has a capacity-building 
role and can undertake directly. 

Hon ADELE FARINA: Is there anything in the legislation that prevents a person or a specified officer reporting 
the same incident of misconduct to the Public Sector Commissioner and the CCC? 

Hon MICHAEL MISCHIN: No, there is nothing that prevents that. In fact, even now people go to several 
agencies, if they are so minded, to report a case that they are troubled about. If someone reports an issue to both 
the Public Sector Commissioner and the Corruption and Crime Commission, a determination can be made as to 
which is the appropriate agency to deal with it. In the case of minor misconduct, with the exception of police, it 
will be referred to the Public Sector Commissioner. Of course the CCC can retain the responsibility to look into 
something if it detects that there is something more to it that suggests more serious misconduct of a corrupt 
nature. 

Hon ADELE FARINA: In the situation in which a matter is referred to both the Public Sector Commissioner 
and to the CCC, both agencies, under the act as amended by the bill, are required to assess that referral, 
notification or report. As I read the act, it specifically states that the Public Sector Commissioner and the CCC 
are required to assess any reported misconduct, in which case, as I outlined in my second reading contribution, 
there is a risk of duplication of effort. 

Hon MICHAEL MISCHIN: I would not have thought there would be necessarily any duplication of effort 
towards an investigation. It is like any issue that is raised with a public agency, particularly an investigative 
agency—the issue is “triaged”, for want of a better word. It is looked at and an assessment is made on its face 
value about whether it is serious or minor misconduct or whether it is something that involves the police, and 
a decision is made accordingly. If there is any doubt about which agency ought to deal with it, that can be 
resolved by collaboration between the agencies in consultation between them. It would be expected that 
guidelines would be drawn up by each agency, again in collaboration, to determine how some of these issues 
ought to be dealt with and what would warrant them being referred as a matter of course to one or the other. 
Many of these things can be obvious on their face value, but some might require further investigation in order to 
determine which is the appropriate agency to deal with it, but it is not an insurmountable problem. 

Hon ADELE FARINA: I am obliged by the Attorney General confirming that each agency will be required to 
undertake an assessment, as I understood the act to specify. Noting the time, I indicate that I do not intend to ask 
any further questions. 
Clause put and passed. 
Clauses 2 to 39 put and passed. 
Title put and passed.  

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 
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